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a74hauf qi qRatt alIVi uar
Name & Address of the Appellant & Respondent

M/s. Smruti Agencies

al{ anf# gr 3rftan2 arias rra aa ? t as za 3r2 a uR ainferf ft
aalg nTge 37f@rant at 3r&ta zr garu3 I{a "ffcficTT % I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,~ ftxcblx cfiT ~!ffUT ~ :
Revision application to Government of India :
(1) a€ta Gara zrca 3nf@fr, 1994 cBI tITTT 3ffiTRf ";:\'iii~ Tf\Z l=fl1iC1T cfi 6fR B
~ tITTT "cfj]" "'3Lf-tITTT cfi ~~ ~ cfi 3@TRf yrrv 3m7la 'sra Rra, and TEI,
fa +inc, lea ft, aft +ifkra, #ta lq qa, iaa if, { Rec# : 110001 cm-
at sf afeg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ ~ cBI "ITTf.1mm a hat zr afar fa4tuGrIr "lfT 3Rf cblx-&I~
i u fa#t querrr a ager roan ii ma a ua ; m , u fat qurr u rwgr a
~ cffi ~ cbl-<-&I~ B a fa#t sgrur st m al ufu d hr g{ &t 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse

(za) a+a # are fat lg, ugr Raffa ma R zt mt a Ra~far suit7 zyca
~~~ '3cll I& zycan aR ami \ilT 'l:rRc'f as fa#t T; u 7?gr Pl 4f ffl ci
r
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(«) uR zca qr m77r fag fr ma a are (urea zn per at) mm fcn4-r Tf"lfT

"l-JTc.:r "ITTI
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
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ti' ~ xh-l!lc;·;:r o.51 ,·kl!lc;.-f ~ * 'TTTfR cB' ~ \iTI' ~~ 1=fR:f cti" ~ % ~
~ ~ 'sl1" ~ .. tfRT ~ m,:f * :j,cilRlcJi ~crn. 3rcfrc;r cfi ~ "l!Tft=r cIT T-r,lf "CR <TT
~ if fer 31f@frr (i.2) 1998 tfRT 109 ~~~. ~ 'ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

.under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3c'LIIG'i ~ (3ilfu;r ) Pl41-flcJC'1l , 2001 cfi ~ 9 cfi ~ ~ ~ tIB41
~-8 B cfr mffllT· if, ~ ~ * ~ 3~ ~~ 'ff ~ 1ffi-f cfi 1ffi'R ~-3i~ ~
~ 3rof ctr cfr-cfr ~ cfi m~ ~ ~ fcB""m \iWlT ~ 1 ~ m~ ~ ~- cnr
:r:::cmm cfi ~ tITTT 35-~ it frrmft=r ctJ cfi ~ cfi ~ cfi m~ i'r3iR-6 ~ ctr ~
ft gt#t arfeg

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rf2t\i1-1 ~ parer ugf vicar an (d arg ~-qi[ m~ cpl=f mm~ 200/
i:ffrx=r ~ ctr uITT' 3jk uregf via za va car 'ff \J"lll Ci I 'ITT cTT 1000 / - ctr ~ ~ ctr
uITT"I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

at zyca, #ta onzyca vi vara 3r4l#tr znf@raw Ra 3r#ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ata 3ra zyca 3rf@fr , 1944 ctr tITTT 35- uom/35-~ cfi ~:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affaor peeniaq if@er ft ma vt gen,t Grggca va qar34la nznferau ft feasts 4)fear awe cfa • 3. 3ITT. • g, { Rec4t aa ga

0

?}, ,"",$,Pg<,,"aom. Ee4sere Ta Aro?te Tung awesos«oz. O
. , . uram, ew e 1- in a matters re atmg to c assI 1catIon va uatIon an .

(~) '3ctctfC'lftia qRzjc; 2 (1) cp it ~~ cfi 31c=;rrcrr al 3r$ta, or@hat a m wn
zca, #€tzu sra ca vi hara 3r4al#hr -nznf@raw (free) 6t -qft-wr atfm ~-
3H$1-fC:l~lc; # 3TI-20, ~~ g1ffclc:c,1 cf?l-ql'3°-s, lf£ITOTI -;:rrR, 0-151-fc;1~1c;-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ah#ta snraa yea (sr@ta) Rrmaa), 2001 ctr tITTT 6 cfi 3faT@ m ~-~-3 if Rtlmcl
fag 3r4a 3rat#la nznf@rasoi al n{ or4ha a fas 3rat f; nrg an?at t a 4Raif ufea
~ ~ ~ ctr l=fiTr, 6[fful ctr l=fiTr 3ITT c¥ITm TfllT~~ 5 cYIT& m mTT-r cpl=f t cf6T
~ 1000 / - hr haft stf usi sar zycs # l=!M. 6[fful ctr l=fiTr 3ITT c¥ITm TfllT ~
~ 5 'C'l'ruf '4T 50 'C'l'ruf 'cicfi 'ITT at T, 5000 / - ha haft &ht ui sear zen #t 1Wf,
6[fful ctr l=fiTr 3ITT c¥ITm TfllT~~ 50 'C'l'ruf Ir Ura unar & asi wq; 1000o / - i:ifl"ff
~ m'lfr I cB1' ~ fll514cf> -<ftlx-cl'< cf> '.-JTB 'ff ~~11"21ia ~ ~ cf) xi)q it xTTic:r ctr ufm I ~
~ '3x-f ~-\?.TR cfi fcn-m ~ ·m 4\i1Pl cb ITT cfi ~ m~ cnr m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescrib~d under Rule 6 of Central Excise~Appeal) Rules, 2001 and shall b~~GG?~P.~nied against
(one which at least should be accompanied by a fee of Rs.1,000/-, R7,~6,,_Q,~2fE;'."c:JCTci,i~;s.10,000/
where amount of duty/ penalty/ demand / refund is upto 5 Lac, 5 Lac t'¾~Q,.J:a0frta~oJe 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. fe§Lsl{ir {of·~. ;;.bra'f\1 of any
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tr.ibunal is situated' eke.. ss ±= ./'i," .'.
(3) lf~ ~~ii cnt ~~ mr~ ~ i m~~~ cfi ~~ mr :fRfR~
<Pr ~ fcnm urr,=rr mf6c/ ~ Til!Zf :cfi ~ ~ 'l-ft fcp fwllT tra'T ffl ~ ffl cfi ~ umR~ ~
urznrf@raw at v 3r8la zn 4tuat al va 3aaa hut urar &

In case of the order covers a number of order-in-Original, fee for each OJO. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) ·znrzrcau zrca 3rf@~ma 497o zren vizi)fer at 3r4-4 # 3@T@ Rmffif ~ 3~
3a Gm4a zn pc 3mer zqenfefR fufu hf@art mar i a r@a #l ga wR u
6.6.so ha a urarczu zyca fa auz aiR@gt

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ga ail vii@era mat at fir a4 area frn:r:rr clfr 3it aft en 3naff fn ua ?
Git Rm zyca, #tu Garza zea vi arm 3r4Ru rzur@raw (affaf@er) f1lli:r. 1982 l{
ffea
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tar era, ac4hr sea ereas vi para 3r4)hzr qf@awr (vaa a#m 3fCfu;rr t-~ *
±ctr3el gra 3rf@fr,&Rtat 39a 3iaafa fa=hr(icz-) 3f@fGu 2v(a&y Rt

.:, .

iczn 39) fecaia: a.a,cg sitRt fa4hr 3rf@fzr, r&& Rtnr 3 a 3iaafa hara at gft tat"11f t,~~ cfi'r 11f q&.rf@ smr scar3rfearf ?k, srf fa zw errh 3iaitasaRtsr art
3rhf@a±zr uf@rarmilswt 3rf@ram zt
#char 3era sravi haraa 3iaifa " #m fcn"lr aTTr ~wen'' -a:r~ ~rrfl'h;rt.:, .:,

(il mu 11 ±ht a 3iaifa fuffa am
(ii) adz sr Rt l area uf
(iii) adz srm fRanraan # fRra 6 a 3iaafr 2zr ta#

_, 3rrar~rc'f~fcl;'~ mut-~fcmft.:r c~. 2)~.2014 t- 3ITTF31*a& fat 3r4)rzr if@earla
"

( afaarrfarnarc 3rff vi 3r# ms arr8ist
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) . amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) ssmrauf3rfh nf@rawr #marwi areas 3rzrar arcsm cj"Us Fcrn,Ra "t;"r a"r d1nT fcl;-Q- mr \rF<fi
t' 10%~~3ITT"~~cj1Ts ia<l1Ra ~Bofcj"Ust' 10%~~cfn"';;fl"~~I.:, .:,

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER IN APPEAL

This appeal has been filed by MIs Smruti Agencies, 2" Floor, Amee Ssurgical

Hospital Building, Naya Mandir, Himmamnagar, Gujarat (for brevity-"the appellant

against order-in-original No. 2 to 5/Ref/Cex/APB/2015 dated 21.\2.2015 . (hereinafter

referred to "the impugned order') passed by the Deputy Commissioner, Central Excise,

Gandhinagar division, Ahmedabad-III (hereinafter referred to as "the adjudicating

authority").

2. Briefly stated, the appellant has filed a refund claim for Rs.6,75,742/- under

notification No. 41/2012-ST dated 29.6.2012, seeking refund of service tax paid on the

taxable services, which were received and used for export of goods manufactured by

them. The said notification grants rebate of service tax paid on specified services,

received and used by exporter of goods, by way of refunding the service tax so paid,

subject to certain conditions. The taxable services involved are [i] GTA Services; [ii]
I

Banking Service; [iii] CHA Service; and [iv] Fumigation Service. The adjudicating

authority, vide the impugned order has rejected the refund primarily on the ground that

the appellant being a manufacturer-exporter, the 'place of removal' was the "port of

exp01t" for them; and that since these services were rendered upto the 'place of removal',

refund ought not to have been allowed in view of Sr. No. 1(a) of notification No.

41/2012-ST dated 29.6.2012, which states that the taxable services should have been used

beyond the 'place of removal', in order to qualify for rebate of service tax paid.

3. Being aggrieved, the appellant has filed the instant appeal, inter alia, stating that

the services utilized by them were related to export of goods only; that the Authority has

grossly erred in relying upon the CBEC Circular dated 20.10.2014 and 28.2.2015 becauseI

circulars cannot go beyond the scope of the provisions of the Act and in the present case

as per the relevant Notification and the Central Excise Act, the place of removal is a

factory of the appellant.

0

0

4. Personal hearing in the matter was held .on 17.10.2016. Shri M.H.Ravel,

Consultant appeared before me on behalf of the appellant. He reiterated the submissions

made in the appeal memorandum and also drew attention to the Tenth schedule of

Finance Act, 2016.

5. I have carefully gone through the facts of the cases on record and the submissions

made by the appellant. The instant appeal is required to be considered in view of

notification No.41/2012-ST dated 29.06.2012, as amended by notification No.01/2016-

ST dated 03.02.2016 and definition of 'place of removal'. Therefore, it is necessary to

reproduce the relevant excerpts of the said notification and definition o.f_"f.fl~f...removalN",E:!go»: '

t:<2· ,v:,"'_J·.··..rR, IN'·;~/~ .e s «-- 5.@
#}° "\:: ,. ;,.o .'
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6. The relevant excerpts of the notification No'. 41/2012-ST are as follows:

Provided that- " ·a4. .+. .s
(a) the rebate shall be granted by way of ref und ofservice taxpaid on the specified services.

Explanation. - For the purposes of this notification,
(A) "specified services" means -

(i) in the case of excisable goods, taxable services that have been used
beyond the place of removal, for the export of said goods; 1
(ii) in the case ofgoods other than (i) above, taxable services usedfor the
export of said goods;

but shall not include any service mentioned in sub-clauses (A), (B), (BAJ and (CJ of
clause (l) of rule (2) of the CENVATCredit Rules, 2004;

(BJ "place of removal" shall have the meaning assigned to it in section 4 of the Central
Excise Act, 1944 (I of 1944); "

7. As regards 'place of removal', the definition -in Rule 2 of the CENVAT Credit Rules,

2004, states as follows:
2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule 2,
after clause (q), thefollowing clause shall be inserted, namely-

'(qa) "place of removal" means-
(i) a factory or any other place or premises ofproduction or manufacture of the excisable

goods; .
(ii) a warehouse or any other place or premises wherein the excisable goods have been

permitted to be deposited without payment of duty;
(iii) a depot, premises of a consignment agent or any other place or premises from where the

'excisable goods are to be sold after their clearance from the factory, from where such
goods are removed;'

The CBEC, vide its Circular No. 999/6/2015-Cx dated 28.2.2015 has issued clarification,

subsequent to Circular No. 988/2/2014-Cx dated 20..10.2014, that:

6. In the case of clearance of goods for export by manufacturer exporter, shipping bill is
filed by the manufacturer exporter and goods are handed over to the shipping line. After Let
Export Order is issued, it is the responsibility of the shipping line to ship the goods to the
foreign buyer with the exporter having no control over the goods. In such a situation, transfer
ofproperty can be said to have taken place at the port where the shipping bill is filed by the
manufacturer exporter and place of removal would be this PorUICDCFS. Needless to say,
eligibility to CENVAT Credit shall be determined accordingly. .

t

8. .A combined reading of the notification No. 41/2012-ST dated 29.6.2012, along

with the clarifications issued by the Board on the term 'place of removal' and the

insertion of its definition into the CENVAT Credit Rules, 2004, clearly leads to a

conclusion that the rebate under notification ibid, is to be granted by way of refund of

service tax paid on the 'specified services', which are received by an exporter of goods
. --

and used for export of goods. The 'specified services' in the case of excisable goods are ·

those taxable services that have been used beyond the 'place of removal', for the export

of the said goods and which are not mentioned in sub-clauses (A), (B), (BA) and (C) of

clause (D) of rule (2) of the CENVAT Credit Rules, 2004. Of course, these refunds are

subject to other conditions mentioned in this notification. In light of above, the Deputy

Commissioner has held that the impugned services, the refunds of which have been

claimed, were not rendered beyond the place of removal and therefore the refund was not

eligible to the appellant.

9. Vide Section 160 of the Finance Act, 2016, read with the tenth schedule, clauses

(A) and (B) of Explanation contained in notification No. 41/2012-S
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were retrospectively amended for the period 01.07.2012 to 02.02.2016. Section 160 ibid

is reproduced below:

160. () The notification of the Government of India in the Ministry of Finance (Department of
Revenue) number G.S.R. 519(E), dated the 29th June, 2012 issued under section 93A of the Finance
Act, 1994 granting rebate of service tax paid on· the taxable services which are received by an
exporter of goods and usedfor export of goods, shall stand amended and shall be deemed to have
been amended retrospectively, in the manner specified in column (2) of the Tenth Schedule, on and
from and up to the corresponding dates specified in column (3) of the Schedule, and accordingly.
any action taken or anything done or purported to have taken or done under the said notification as
so amended, shall be deemed to be, and always to have been, for all purposes, as validly and
effectively taken or done as ifthe said notification as amended by this sub-section had been in force
at all material times. 2) Rebate of all such service tax shall be granted which has been denied, but
which would not have been so denied had the amendment made by sub-section (1) been in force al

all material times.

(3) Notwithstanding anything contained in the Finance Act, 1994, an application/or the claim of
rebate of service tax under sub-section (2) shall be made within the period of one month from the
date of commencement of the Finance Act, 2016.

THE TENTH SCHEDULE 0
(See Section 160)

Notification No
G.S.R.519 (E), dated
29" June 2012
[No.41/2012-Service
Tax, dated 29" June,
2012}

Amendment

In the said notification,
in the explanation

a) in clause (A), for sub-clause
(i), thefollowing sub-clause
shall be substituted and shall
be deemed to
have been substituted,
namely:-
(i)in the case of excisable
goods, taxable services that
have been used beyondfactory
or any other place or
premises ofproduction or
manufacture of the said goods,
for their export;";

Period of effect of
amendment
1" day of July 2012 to
" day February,
2016.

(both days inclusive)

0

(b) clause (B) shall be
omitted. ·

10. The effect of the aforementioned retrospective amendment brought into vide

Finance Act, 2016 in notification No. 41/2012-ST dated 29.6.2012, is that 'specified

services' would now mean taxable services that have been used beyond the factory gate

or any other premises or place of production for the period of retrospective e amendment,

i.e. from 01.07.2012 to 02.02.2016. The disputes based on the contention that every

service upto the port [which in the case of manufacturer-exporter was the 'place of

removal'] would not be a 'specified services' and therefore would not be eligible for

refund under notification. No. 41/2015-ST dated 29.6.2012, stands resolved. Now, the

effect of the aforementioned retrospective amendment is that any taxable service used

beyond the factory gate or place or premises of production Ff5is»» s. · ·· i _._.,,,oHERy'~,,'l ~ 1lh
thus be 'specified services' as per notification supra, and was- a&k.2eei tor 

1- ;U, 'i,1/~t-{~ ,9.-rit g
O ' 0 5
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refund, provided other conditions of the notification are met. Inview of above discussed

legal position, the impugned order"holding that the services under consideration were
t ,"

rendered upto the place of removal, port being the place of removal - becomes

extraneous.

11. In view of retrospective amendment in the notification ibid, the impugned orders

become non-est. Hence, the impugned orders are set aside and the cases are remanded to

the adjudicating authority to decide the matter afresh, in view of the foregoing discussion.

Date: 17/10/2016

Attested

r2«la.n
(Mohanan V .V).,, /~
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BYR.P.A.D.

To
M/s Smruti Agencies,
2Foor, Amee Ssurgical Hospital Building,
Naya Mandir,
Hinunatnagar, Gujarat

bl..Lcc
Commissioner (Appeal-I),

Central Excise, Ahmedabad

<%...
»
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Copy to:-
1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner (System), Central Excise, Alunedabad-III2Te Deputy/ Assistant Commissioner, Central Excise, Gandhinagar

a. Guard file.
6. P.A
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